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1. Introduction
Since human rights became one of the central topics of the philosophy of law, the ques
tion of their justification has been addressed. It is repeatedly concluded in various ways
that there is not, and perhaps there cannot be, a satisfactory solution.3 Although these
rights are successful in practice, strong intellectual skepticism persists against them.4
One of the authors who refused to accept it and offered his answer to the question of
their justification is Robert Alexy.5 Adopting the discursive theory as his starting point,
Alexy named his justification explicative-existential. The aim of this article is to analyse
it more thoroughly and point out its limitations. In the first part, this justification will be
briefly introduced and compared with a similar approach by Rainer Forst. In the second,
it will be confronted with three different scenarios, which point to the problematic
nature of its explicative component. The aim of these confrontations will be to prove
that Alexy’s approach cannot successfully deal with the problem of the transition from
facts to norms, or rather that this approach requires two assumptions to be accepted.
The first is to give absolute value to all, even potential, people. Such an assumption is
purely normative and its closer analysis will be given attention in the third part of the
article. The second assumption is the identification of human beings with persons, which
will be analysed in the last part of the article. While the first of these assumptions is more
widely accepted, the second must be rejected as indefensible. This article will therefore try to prove that explicative-existential justification can be considered a credible
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defence of the rights of persons, but not of human beings, which, after all, corresponds
to its roots in Immanuel Kant’s ethics of rational beings.

2. Explicative and existential aspect of Alexy’s justification
While contemplating the justification for human rights, Alexy states that he defends
their Kantian position, which he describes as liberal. According to this position, the
function of human rights is to protect private and public autonomy.6 The starting point
for Alexy’s justification of these rights is the discursive theory, while the justification
itself consists of two components – explicative and existential – which must be connected
if it is to be successful.7
The explicative argument is closely related to the discursive theory. Its very desig
nation refers to the fact that it is supposed to make explicit something that is implicitly
but necessarily contained in human practice.8 By arguing and asking questions, we par
ticipate in the discourse. Discursive practice presupposes discursive rules that express
the ideas of equality and freedom. These ideas then form the basis of human rights.9
Alexy specifically states:
To recognize another individual as free and equal is to recognize him as autonomous. To
recognize him as autonomous is to recognize him as a person. To recognize him as a person
is to attribute dignity to him. Attributing dignity to someone is, however, to recognize his
human rights.10

However, the explanatory argument alone is not enough. Alexy himself points out
some of the problems that are associated with it.11 The first problem with this argument
is that one can participate in the discourse only partially, e.g. within a certain com
munity and not outside of it.12 There may even be people (e.g. the mentally disabled)
who cannot participate in the discourse at all. So, do they have any human rights? The
second problem, according to Alexy, is that having the interest to participate in the
discourse does not imply that one is also interested in its application, especially in the
realm of action.13 A question arises as to whether we want to see ourselves as discursive
and reasonable creatures; whether we choose to be such creatures.14 This decision has
an existential character15 and forms the core of his existential argument. According to
Alexy, it is intrinsically connected to the explicative argument in such a way that it has
the character of endorsement of something which has been demonstrated by explication
that the ability to participate in discourse is necessarily connected with human beings.16
Alexy’s described theory is in some respects very reminiscent of the approach of
the German philosopher Rainer Forst, who regards the moral right to justification to
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be the basis of human rights.17 Therefore, it is good to highlight, at least very briefly,
their common features and differences. Forst considers that human beings are justifi
catory beings.18 Human beings state the reasons for their actions, and in some contexts
consider it to be their duty. At the same time, they believe that this duty also applies
to others. All norms should therefore be justified by giving reasons of a general and
reciprocal nature. According to Forst, the notion of normative agency is at the heart of
human rights discourse.19 However, human rights are not instruments for the protection
of this agency, but its expressions.20 They are not derived from any conception of good,
but they are the result of an intersubjective discursive process that cannot be recipro
cally and generally denied by persons who respect the right of others to justification.21
Their normative basis is the right of every moral person to be respected as a holder of
the right to justification.22 Based on this, the idea of human rights can be constructed.23
Forst further states that “the legal and political function of human rights is to make [the
right of justification] socially effective, both substantively and procedurally”.24
Obviously, there are many similarities between Alexy’s and Forst’s approaches. Both
are significantly influenced by the discursive theory, and both accept the assumption
that humans are discursive beings.25 However, Forst’s justification of human rights is not
formulated as openly and clearly as Alexy’s. His primary goal is not to defend human
rights, but to understand the concepts of political and social justice,26 a part of which
we can also consider these rights.27 According to him, human rights are, after all, an
essential part of this justice, which, however, exceeds them in many respects.28

3. Identification of assumptions of explicative-existential justification: is-ought
problem in Alexy’s theory
3.1. General remarks
Alexy claims that his justification to some extent solves the problem of transition from
facts to norms. It only describes norms that are already put to practice in some way,
without setting them from some external position.29 However, I believe that this state
ment can be very misleading, because even his approach, in order to be truly functional,
requires accepting some normative assumptions that are not entirely self-evident.
The is-ought problem can be considered one of the great challenges to human rights
theories. Some approaches remain blind to this and do not solve it. This is the case with
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basic needs theory.30 Its supporters, such as David Miller, assert that basic needs are
capable of generating obligations. However, this thesis is based on his intuition only
and Miller himself admits he is unable to justify it.31 The capabilities approach suffers
from a similar problem. The fact that we state that someone has a certain capability
does not in any way preclude us from denying them the right to any related specific
treatment.32 Both of these approaches have as their base the facticity with which they
associate certain normative requirements without further clarification.
In addition to these approaches, however, there are theories that openly declare
ambitions to solve the is-ought problem. Probably the most sophisticated of them is
the ethical rationalism of Alan Gewirth,33 which is still the subject of lively discussion
today.34 This author offered a complex but well-arranged argument about fifteen steps,
centred on the concept of normative agency. To put it very simply – according to him,
every agent must accept their freedom and well-being as the necessary conditions for
their actions and everyone who is also an agent must be granted the same rights as
herself or himself.35 However, even this theory is criticized by some authors for making
a naturalistic fallacy. For example, Paul Allen points out that in some steps of his argu
ment, Gewirth confuses the description of the prescription with the prescription itself.36
Similarly critical is William Donald Hudson, according to whom an agent can evaluate
their own evaluation.37 The question of what is correct, in this case, is open.
The difficulties of human rights theories in dealing with the is-ought problem may
not seem so surprising, because we encounter them in many other cases.38 We could
blame not only these theories, but also the possible alternatives to them. Many authors
believe the gap between is and ought cannot be bridged.39 Various reasons for this
conclusion are presented, some of which point out the different functions of both the
spheres.40 Other authors seek support in logic and highlight that a conclusion of an
argument cannot contain an element that would no longer be present in its premises.41
Nevertheless, even in the current literature, approaches are still emerging that consider
bridging the aforementioned gap. One of them is, in the context of human rights, Alexy’s
approach, which was presented above. We will, therefore, focus on its closer analysis.
As a starting point for its criticism, we will use a variant of the well-known dilemma
of the ticking bomb: the police detained a terrorist who hid a bomb in the city. If the
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bomb explodes, it will kill a lot of people. Police first tried to persuade the terrorist to
tell them where he had hidden the bomb. The police were having a thorough debate
with him, from which it clearly emerged that the terrorist understood the arguments
of the police officers and himself stated the arguments against them. Undoubtedly, he
participated in the discourse. However, he refused to reveal where he hid the bomb, so
eventually the police began torturing him.
This scenario can be further developed in three different ways: 1) police officers
refused to recognize that a terrorist is a holder of human rights; 2) police officers
recognized that the terrorist is a bearer of human rights, but did not respect those rights
because they were overruled by a stronger moral requirement; 3) police officers recog
nized that the terrorist is a bearer of human rights, but they violated these rights. In the
following lines, we will examine the problems associated with the application of Alexy’s
justification in all these contexts, respectively, the issue of conditions under which it
is possible or impossible to defend these positions, and whether in these contexts the
weaknesses of Alexy’s solution of the transition from facts to norms are not revealed.

3.2. Refusal to recognize human rights
Is it possible to argue with someone first and then refuse to recognize their human
rights? Alexy assumes that in such a case we are in a performative contradiction. The
attitudes we express are at odds with what we do. That is why the procedure of police
officers who first lead a discourse with a terrorist and then proceed to torture him is
problematic. If police officers take this course of action and at the same time intend to
avoid performative contradiction, they could try to defend their actions in at least one
of the two following ways.
First, police officers could refuse to fix their once-acknowledged recognition over
time. Thus, they would recognize the human rights of terrorists, but only for the dura
tion of their discourse with them. In other words, as soon as the police ended the
argument game, their recognition would disappear along with it. They could talk to
a terrorist; they could even torture them. The only limit would be that they should not
do both at the same time.
We could challenge this counter-argument by pointing out that recognition is not
just a matter of our will. If we participate in discourse with someone, we can do so only
because they have such a capability. It remains with them, even if they are not currently
using it. Should we treat a person with this capability as if they have it now and again
and, at times, as if they do not have it, we would be lacking consistency . It would be
similar, after all, if we had two people with this capability, and we would treat one of
them as having it and the other as not having it. The relevance of this answer lies in
the acceptance of two assumptions. The first is that we should be consistent. I am con
vinced that the meaningfulness of inconsistency as such is difficult to defend. However,
in connection with it, I could ask myself whether we cannot be consistent with a number
of different stances that can compete with each other. Then we would have to be able
to justify why we should be consistent in this particular way and not in another. We
would have to be able to justify why we prefer one consistency variant over the other
variants. The second assumption is that we want to participate in the argument game, so
we do not reject the game itself. If we consider this assumption in isolation, we seem to
have to agree with Alexy that a consistent rejection of argumentation would have fatal
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consequences for us.42 In short, one cannot live without argument, just as one cannot
live without air.
The second way in which police officers can defend their conduct is more sophisti
cated: if I recognize a terrorist as equal and free, this recognition applies only to his
participation in the discourse. In other words, I recognize him only for the argument
game, and this recognition ends where the game ends. I no longer recognize him as
equal and free in other contexts.
Alexy anticipates this problem and envisages its solution (as well as the solution
of the objections described in the previous first point) in the addition of the existen
tial argument.43 It also includes our decision to recognize human beings as discursive
beings.44 The argument against this could be the question of why we should have a strong
interest in recognizing other people as equal and free in all situations. We will address
this issue in the next part of the paper. However, one can upfront agree with Tomáš
Sobek’s conclusion that the functionality of Alexy’s approach requires the adoption of
certain second-order attitudes.45 So we cannot say that we are building purely on the
fact of recognition. There must already be certain normative elements to it.

3.3. Overruling human rights by a stronger moral requirement
The second scenario forces us to ask the question whether the moral requirements
derived from Alexy’s approach overrule all else. Police officers can agree to recognize
a terrorist as equal and free not only for the purposes of the argument game, but also
universally. But why should the requirements derived from it overrule all other moral
considerations? Why, for example, should they not give in to requirements derived from
the principle of utility?
We do not necessarily have to think of recognition as being a binary category
(i.e. I recognize/I do not recognize), but we can also take it to be a gradual category
(i.e. I recognize something more, something less). Alternatively, some intensity can
be attributed to recognition and this intensity can vary.46 If the police finally decide to
torture a terrorist, it does not necessarily mean that they do not recognize their human
rights. On the contrary, it can only signify that the police recognize other require
ments with a greater intensity. The various actions of police officers, which may seem
as examples of contradictions at first sight, may in fact be a good indication of their
moral priorities. Still, police officers can be consistent, only from a different point of
view (for example, from the already mentioned perspective of applying the principle
of utility, etc.). So, the question arises, why should one moral aspect be preferred over
another? Why should one form of consistency be preferred over another? This is again
a normative question that can hardly be solved by reference to some factuality. Here
again, we do not find the answer to it in the explicative argument itself, but we must try
to find it in the existential argument.
42
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3.4. Recognition of human rights and their violation
The third scenario can be illustrated by the following example. One person (let us
call him Marquis de Sade, for example) invites another person (let us call him Mr.
Dignified) to his home and begins to discuss an important philosophical topic. During
the debate, Marquis de Sade convinces Mr. Dignified to agree with his conclusions but,
as their debate progresses, he begins to torture him. At first, Mr. Dignified thinks that
this torture should induce him to agree with de Sade’s conclusions. Very soon, however,
it turns out there is no connection between whether Mr. Dignified agrees or disagrees
with those conclusions and whether or not he is tortured. On the contrary, the connec
tion is that de Sade needs to recognize the equality and freedom of the other person,
because otherwise he could not even torture him. Without the recognition of equality
and freedom, it would not be torture, but abuse. When someone hurts an animal we
say they are abusing it, not torturing it. It is the recognition of someone else, equal and
free, that is the defining feature of torture. In other words, de Sade attributes human
rights to Mr. Dignified and at the same time violates them. Likewise, we can assume
that police officers recognize the human rights of terrorists, but still violate them.
It is true that we need norms precisely to provide us with clues as to what behaviour
we should avoid and point in the right direction. It is unrealistic to expect no one will
violate the norms. Norms assume that at least some people tend not to comply with
them, and that such non-compliance in practice necessarily occurs at least sometimes.
Of course, from a practical point of view, it is necessary to address how often this hap
pens; in practice, it certainly does not make much sense to talk about the existence of
a norm that no one follows.47
Interesting questions also arise given the perspective outlined in subsection 3.3. Can
we say that even Marquis de Sade recognizes human rights in our scenario, but over
comes them with some stronger requirement? Such as, for example, the requirement
to maximize one’s own pleasure? Such reasoning also makes sense, although from most
perspectives it would hardly be possible to attribute a moral character to such conduct.
However, if we do not interpret this scenario this way, but stick to its original interpre
tation, then I do not consider it to be a fundamental objection to Alexy’s justification.

3.5. Partial summary
In the case of an explicative argument, the word “recognize” must be understood cor
rectly. Explicative argument is not a justification. It only informs us about what we do,
what we recognize, but does not give us reasons why our practice is good. In addition,
we may ask ourselves how wide this recognition is. In any case, whatever we do, we can
always meaningfully ask if it is right, if we really should do so. The word “recognize” is
thus of limited informative value in its context. For the explicative argument to work, it
must necessarily be supplemented by an existential argument. In the case of existential
argument, we need to get an answer to the question of why we should take the require
ment of universal respect for the person and its extraordinary position over all other
moral requirements seriously.
47
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4. Analysis of the existential argument
I see the main problem of the existential argument to lie in the question why should we
make a given existential decision rather than some other one? Is it related to the fact
that it is not possible to live humanly without argumentation, as Alexy himself claims?48
It is misleading to say that such a decision is the only consistent one. When I say that
I get into a performative contradiction when I have a discourse with someone and
then deny their human rights, nothing in itself forces me to interpret my recognition of
another person so broadly. Nothing forces me not to take into account the competitive
moral requirement, which is derived, for example, from the principle of utility. It is
from its perspective that my attitudes and actions can be consistent. So why not prefer
this way of consistency, but rather the one that Alexy strives for? If he says that this is
a matter of agreeing to something that has been proved by the explication,49 then I think
the previous lines have clearly shown that explication alone proves little.
By denying human rights, can I eliminate the possibility of argumentation, without
which it is not possible to live? If I argue, equality and freedom of my partner are its
constitutive elements. If they were not present here, it would not be an argument. When
I argue with someone, it is impossible to not recognize them because in that case I would
not argue with them anymore. However, by not being consistent in the way Alexy imag
ined, I will not cancel the possibility of argumentation. When I make people slaves,
I will not deprive them of the potential to argue in the future. I can have a debate with
a slave while ignoring his rights related to many other areas of human activity. So, it
does not force me into Alexy’s preferred decision that this is the only one possible.50
I think the functionality of Alexy’s justification requires accepting the assumption
that a person has extraordinary value. Such an assumption in connection with human
rights is certainly not surprising. Tom Campbell says that the attractiveness of rights lies
in that “they express the great moral significance of every individual human being”.51
This is even more true of the concept of human rights.52 Many people undoubtedly
accept this as self-evident. However, doubts may also arise in connection with it. For
example, in the field of normative ethics, such attitudes have traditionally been opposed
to hedonist-oriented approaches that emphasize not the value of persons, but pleasure.
This is one of the reasons why it would seem more appropriate to supplement the exis
tential argument itself with other elements, such as maximizing the utility that Alexy
has worked with before.53 The foundation on which his explicit-existential justification
is based seems to me to be very relevant, but still debatable, and above all not the only
48
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Rights. Four Inquiries, New York–Oxford 1998, pp. 4, 5, 11.
Cf. R. Alexy, Discourse Theory…, p. 213.

The Problem of Recognition of Human Rights: Does Explicative-Existential Justification Really Work?

13

one possible. Of course, we can agree on human rights for various reasons.54 And Alexy’s
approach seems to me in a much better light if we see it as one of several pillars that
support the massive construction of human rights.55 Not only as a single pillar.56

5. The rights of persons or the rights of human beings?
By definition, we usually understand human rights as the rights of all human beings.57
Therefore, any theory that fails to defend why these rights should belong to this broad
group seems unreliable.58 Even if we accept that Alexy’s justification justifies some
rights, are they really the rights of all human beings, or just persons?59 Undoubtedly,
it is only persons who can participate in the discourse. This problem requires deeper
reflection, to which this part of the paper will be devoted.
First, imagine Winston having a debate with a parrot. He presents arguments and
the parrot responds with learned sentences that, however, give Winston the impression
of meaningful reactions to the arguments he has presented to the parrot. In this case,
can we consider it participation in the discourse and, according to the logic of Alexy’s
argument, should we admit that Winston recognizes the parrot as equal and free?
Thus, should he also accord human rights to it? I believe that such conclusion must be
rejected. Although it may seem so to Winston, this is not real exchange of arguments.
In fact, the parrot does not have the capacity to participate in a discourse. If Winston
thinks so, he is wrong, and even his attribution of human rights to the parrot is wrong.
So, it seems that if we are to give someone any rights based on an explicative argument,
they must really have the capability to participate in the discourse. It is not enough that
we just think someone is arguing – they really have to argue. The supposed participation
in the discourse cannot produce true recognition.
Why should the explicative-existential justification justify the rights of all human beings,
including those who are not persons? For example, a child born with anencephaly is undo
ubtedly not a person and never will be. Not only do they not currently have the capa
bility to participate in discourse, but they do not have it potentially – they will never ask
anyone a question, they will never argue, and they will never understand any arguments.
Nevertheless, we will without hesitation call such a child a human being. Thus, something
other than this type of capability necessarily connects them with other human beings.
Although it is suggested that such a link is a shared genetic information, such a considera
tion can be greatly simplified. In previous centuries, we defined the human being in different
ways, which today seem to us erroneous or inaccurate. It is possible that in the future we
will think the same about the various definitions that are currently on offer, including the
54
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discursive beings is, in my view, finally admitted by Klatt. This sets certain limits to Alexy’s human rights justification.
Cf. M. Klatt, The Proportionality…, p. 168.
Another skeptical question that arises in connection with Alexy’s justification is whether it was not possible
to construct a simpler theory with its assumptions than his own. However, just trying to outline such a theory would
go far beyond the scope of this paper.
J. Donnelly, Universal Human Rights in Theory and Practice, Ithaca–London 2013, p. 10; J. Feinberg, In Defence of
Moral Rights, “Oxford Journal of Legal Studies” 1992/2, p. 154; M. Freeman, Human Rights. An Interdisciplinary
Approach, Cambridge 2011, pp. 66–67; A. Gewirth, The Epistemology…, p. 1; D.N. Husak, Why There Are No Human
Rights, “Social Theory and Practice” 1984/2, p. 125; A. Kohen, In Defense of Human Rights: a Non-religious Grounding
in a Pluralistic World, London 2007, p. 6.
A. Etinson (ed.). Human Rights: Moral or Political?, Oxford 2018, p. 9.
To distinguish between human beings and persons, compare D.N. Husak, Why There…, p. 127.
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definition of genetic information just mentioned. Perhaps we can even consider the human
being as an essentially contested concept. Even if we accept that the question of what this
kind of being is does not have a clear answer, we can say with certainty what this being is
not. A human being is not the same as a person. So why should we attribute human rights
to every human being when they are tied to characteristics that not everyone has?
From an empirical point of view, not all people are persons. Nonetheless, can the
claim that a typical human being is a person help us in our thinking? If it means that
most human beings are persons for most of their lives, it is empirically true. However,
this does not in any way justify why we should treat all human beings as persons.
Therefore, if we argue that we should also grant humans who are not persons the same
rights as persons, because the typical human being is a person, it is already a norma
tive requirement that must be justified by something. It certainly cannot be considered
self-evident. No empirical characteristic that unites all human beings into one species
is in itself a sufficient reason to be included in one common category with persons,
if it were our parrot from the previous example, or all species of animals, including
the most intelligent ones, should be discarded from it. Is not the decision to attribute
human rights alongside persons only to human beings who are not persons completely
arbitrary? Are we not acting irrationally and inconsistently in such a case? Why does the
fact that an animal species has a certain predominant feature give special status to those
of its members who do not have it, while not to members of other species? Why should
belonging to such a species determine the granting of such status, and not belonging to
some other, more broadly or more narrowly conceived group?
In order to make sense of the attribution of rights to all human beings, we would
have to assume that a certain species has a special status based on the ability of a high
segment of its members, which is then transferred to all its members without distinction.
Such an assumption does not follow in any way from the framework of the explicative
-existential justification. There is no justification for equating human beings with per
sons. Such a thesis is added to it as one of their starting points. But what could be its
justification? Is it not either consequentialist or mystical?
Alexy’s theory thus suffers from the problem that it cannot justify why we should
attribute human rights to all human beings, and not just persons. Of course, it is not
the only one in this respect as Gewirth’s approach faces the same difficulties.60 We must
either extend the group of human rights holders to at least some animals, or limit it
to persons only. Is this necessarily such a major problem? Of course, just refusing to
give human rights to patients in a permanent and irreversible vegetative state does not
mean that we cannot take them seriously for some other moral reason.61 Likewise, the
concept of legal rights may not accurately reflect the concept of moral rights, and we can
certainly find other reasons for those who do not have moral rights to have legal rights.

6. Conclusion
In this paper, we have gradually come to the conclusion that Alexy’s explicative-existential justification suffers from several problems. It cannot adequately deal with
60
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M. Renzo, Human Needs, Human Rights, in: R. Cruft, S.M. Liao, M. Renzo (eds.), Philosophical Foundations of
Human Rights, Oxford 2015, p. 574; A. Kohen, The Possibility of Secular Human Rights: Alan Gewirth and the Principle
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The Problem of Recognition of Human Rights: Does Explicative-Existential Justification Really Work?

15

the transition from facts to norms. It is therefore based on several normative premises,
the acceptance of which is certainly not self-evident. It further identifies human beings
with persons and fails to sufficiently substantiate why we should attribute human rights
to those human beings who are not persons.62 Are these reasons sufficient to reject this
justification as problematic?
There is no justification in a vacuum and everyone has to start somewhere. In this
sense, it is necessary to reflect how other justification theories of human rights stand in
the light of similar counter-arguments.63 At least the suggested excursion on theories of
basic needs and capabilities, as well as on Gewirth’s ethical rationalism, suggests that
these theories fail to do much better. Some counter-arguments may apply in general
and be equally fatal for different competing approaches. In this light, it makes good
sense not to ask whether Alexy’s theory is able to meet certain absolute requirements,
but how successful it is compared to other justifications offered, and whether it has
a group of its proponents with regard to its normative assumptions.
If we limit the framework in which Alexy’s justification is to operate, then we can
agree that it can be a relatively functional defence of human rights. The assumption
that a certain extraordinary value is associated with a person is relatively plausible and
widely, though not absolutely, acceptable. For those who accept such an assumption, it
can play the role of a convincing theory and strengthen their positive attitude toward
human rights.
The Problem of Recognition of Human Rights: Does Explicative-Existential
Justification Really Work?
Abstract: This paper analyses Robert Alexy’s explicative-existential justification of human
rights. The author identifies several problems that are associated with it. An analysis of Alexy’s
explicative argument suggests that it cannot cope with the transition from facts to norms.
Notably, this argument does not explain why its requirements cannot be overruled by some
other moral reason (for example, the utility principle). The answer that Alexy offers in his
existential argument is not considered sufficient by the author of this paper. Although this
argument complements the necessary normative premises, the existential decision preferred
by Alexy is not the only one necessary. It can be admitted that for many people such a decision
is attractive. However, even if we accept that explicative-existential justification is credible
in some context, it is correct to apply it only to the rights of persons and not to the rights of
human beings. In the final part, the author shows that the claim that this theory can justify
even the rights of human beings who are not persons is indefensible.
Keywords: human rights, justification, explicative-existential justification, is-ought problem,
universality of human rights
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Already Douglas N. Husak noticed in the 1980s that due to the development of medicine, the group of human beings,
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